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IN THE UTAH COURT OF APPEALS
DIANE FISH,
REPLY BRIEF OF THE APPELLANT
Petitioner/Appellee,
vs.

Appellate Case No.

20090916

JEFFREY J. FISH,

Civil No.

074901990DA

Respondent/Appellant.

ARGUMENT
Diane Fish is underemployed and the Court should impute full-time wages of $2,600 per
month and $2,200 net monthly pay to her. On November 16, 2007, near the time of separation of
the parties, and on December 26, 2007, Diane Fish signed an Amended Financial Declaration
admitting she earned $2,600 per month gross pay and $2,200 per month net pay. This
acknowledgment, as well as other admissions by Diane Fish, prove it is not unreasonable to
impute 40 hours per week to her. These admissions constitute competent evidence which details
a careful and precise assessment of her earning capacity.
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Diane Fish requested the trial court impute full-time income to Jeffrey Fish. Having
made that request, Diane Fish has the burden of proof to establish Jeffrey Fish is not engaged in
career or occupational training to establish basic job skills under Utah Code Ann. § 78B-12203(7)(d)(iii). The trial court made no findings of fact that Jeffrey Fish was not engaged in
career or occupational training.
The trial court failed to award alimony pursuant to the principle that an award of alimony
should get the parties as close as possible to the same standard of living that existed during the
marriage. On November 16, 2007 and December 26, 2007, near the time of separation in
October, 2007, Diane Fish signed, under oath, an Amended Financial Declaration stating she
earned $2600 per month and $2,200 per month net income. Diane Fish was awarded $633 per
month as her woodward share of the military retirement. Considering her net monthly pay of
$2,200 at the time of separation and adding $633 military retirement pay, Diane Fish's total
monthly net pay is $2,833. It was error to award her $800 per month alimony based upon the
trial court's findings her monthly living expenses were $3,000.
The trial court made no findings of fact as to what employment Jeffrey Fish could obtain
that would pay him $30,000 to $40,000 per year. The trial court abuses its discretion when it
fails to enter specific, detailed findings of fact supporting its financial determinations.
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I
THE FAILURE TO IMPUTE FULL-TIME
EMPLOYMENT TO APPELLEE, DIANE FISH, ISSUE

Counsel for Appellee, Diane Fish, argues that the trial court is not required to impute fulltime employment to Diane Fish, A full-time wage, it is argued, may only be imputed if
"competent evidence" is presented, which details a "careful and precise assessment" of a party's
earning capacity. Willey v. Willey, 866 P.2d 547, 554 (Utah Ct. App, 1993). Diane Fish's
Interpretation of Willey, Id., is incorrect.
The case of Willey v. Willey, Id., is almost directly on point with the present case. In
Willey, Id., p. 553, the Court of Appeals held, "We cannot say the trial court abused its discretion
in setting Mrs. Willey's earnings at $860 per month based on a projection of full-time work at
her present salary." At trial, Mrs. Willey's employer testified that, if Mrs. Willey were employed
full-time in the same position, she would make about $800 per month gross income, but that no
full-time sales or managerial positions were available for Mrs. Willey. The lack of availability of
full-time positions was not persuasive to the Court of Appeals.
The Court of Appeals held it was proper for the trial court to impute full-time income to
Mrs. Willey at her present salary. Imputing income to an underemployed spouse is conceptually
appropriate as part of the determination of that spouse's ability to produce a sufficient income.
However, the trial court in Willey, Id., imputed income to her of $1,500 to $2,000 per month,
rather than $800 per month, which was ruled to mere conjecture, not supported by detailed
findings of fact and, thus, reversible error. In the present case Appellee, Diane Fish, should have
imputed to her $2,600 per month gross income (40 hours x $15 per hour), which is a projection
of full-time work at her present salary.
-3-

Contrary to Appellee, Diane Fish's Statement of Facts 4, the trial testimony was not that
her employer's dental office was not busy enough to allow Diane Fish, the office manager, to
work a full 40-hour week. Trial transcript volume I, p. 160. Diane Fish testified it depends on
how many dentists and hygienists worked on Friday. Id. at 160. Besides, Diane Fish admitted
she was looking for a 40-hour a week job. Trial transcript volume I p. 162.
In Thronson v. Thronson, 810 P.2d 428 (Utah App. 1991), Mrs. Thronson was a full-time
pharmacist when the parties were first married in 1978. A son was born to them in 1981 and she
became the child's primary caretaker and part-time pharmacist. In 1989, the parties were
divorced. The trial court imputed full-time wages to Mrs. Thronson in determining her current
earning capacity.
In the present case, competent evidence to support imputation of full-time wages to Diane
Fish is her own admission that it was not unreasonable to say she was able to work 40 hours per
week. Trial transcript volume I p. 161. Diane Fish's other admissions include she was prepared
to seek other employment to obtain medical insurance after the divorce and she was looking
around for other employment. Trial transcript volume I p. 1611 162.
The trial court failed to make any findings of fact why Diane Fish should not have fulltime wages imputed to her, which was a material issue in the case. The trial court failed to fully
address her independent ability to meet her financial needs. The absence of findings of fact on
all material issues is reversible error unless the facts in the record are clear, uncontroverted, and
capable of supporting only a finding in favor of the judgment. Acton v. Deliran, 131 P.2d 996,
999 (Utah 1987). "The findings of fact must show that the court's judgment or decree follows
logically from and is supported by the evidence." Smith v. Smith, 726 P.2d 423, 426 (Utah
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1986); Bakanowski v. Bakanowski, 80 P.3d 153, 156 (Utah App. 2003). The absence of findings
of fact "is a fundamental defect that makes it impossible to review the issues that were briefed
without invading the trial courts' fact-finding domain. Bakanowski v. Bakanowski, Id.; Acton v.
Deliran, Id.
On November 16, 2007 and December 26, 2007, Diane Fish signed, under oath, an
Amended Financial Declaration, Statement of Income, expenses, assets, and liabilities, stating
her monthly wages were $2,600 and her monthly net pay was $2,200. Record at 23-26; 31-34.
Her Financial Declaration is competent evidence which details a careful and precise assessment
of a party's earning capacity. The Financial Declaration is an acknowledgment by Diane Fish of
her ability to earn full-time wages of $15 per hour at 40 hours per week. The Amended Financial
Declaration was filed shortly after the parties separated in October, 2007.
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II
IMPUTING FULL-TIME INCOME TO JEFFREY FISH
CONSIDERING HE WAS ENGAGED IN CAREER OR
OCCUPATIONAL TRAINING AND FAILURE TO SUPPORT
IT WITH SPECIFIC, DETAILED FINDINGS OF FACT ISSUE
Jeffrey Fish qualified for vocational rehabilitation and employment services through the
Department of Veteran Affairs. Trial transcript volume I, p. 198. Jeffrey retired from the U.S.
Air Force with a 10% disability for lumbar sacral strain. Trial transcript volume 11, p. 10.
Jeffrey receives a 30% disability payment from the Department of Veteran Affairs. Trial
transcript volume I, p. 207. Wasatch Physical Therapy also documented Jeffrey suffered from
plantar fascia, tenderness of the bottom of his feet, making it painful to work on cement floors.
Trial transcript volume II, p. 11-12. Wasatch Physical Therapy found Jeffrey's physical
capabilities did not match his job description as an aircraft mechanic. Respondent's trial Exhibit
6, p. 3.
In Findings of Fact 26, the trial court found Jeffrey was capable of working full-time.
Jeffrey applied for vocational rehabilitation with the Department of Veteran Affairs and was
accepted after completing a Workweli Functional Capacity Evaluation. Trial testimony volume I
p. 197. He was paid $671 per month to attend Ogden-Weber ATC. Respondent's trial Exhibit 7,
p. 2. Jeffrey was attending school to become a full-time computer technician. Trial testimony
volume I, p. 199. The issue is not whether Jeffrey can work full-time, but what type of work can
Jeffrey perform full-time.
Diane Fish argues that the trial court found in Findings of Fact 26, Jeffrey could work
full-time and was underemployed in Findings of Fact 27. Thus, given his significant work
experience, he had no need to establish basic job skills, training, and attend school. However,
-6-

Utah Code Ann. § 78B-12-203(7)(d) provides:
(d) Income may not be imputed if any of the following conditions exist and the
condition is not of a temporary nature:
(i) the reasonable costs of child care for the parents' minor children
approach or equal the amount of income the custodial parent can earn;
(ii) a parent is physically or mentally unable to earn minimum wage;
(iii) a parent is engaged in career or occupational training to establish basic
job skills; or
(iv) unusual emotional or physical needs of a child require the custodial
parent's presence in the home.
The trial court made no finding of fact that Jeffrey was not engaged in career or
occupational training to establish basic job skills. There is no finding of fact that Jeffrey's
attendance at school is not necessary and that he is not engaged in vocational rehabilitation. A
trial court abuses its discretion when it fails to enter specific, detailed findings supporting its
financial determination. Hall v. Hall, 858 P.2d 1018, 1021 (Utah App. 1993). Findings are
adequate only if they are sufficiently detailed and include enough subsidiary facts to disclose the
steps by which the ultimate conclusion on each facted issue was reached.
Diane Fish requested the trial court to impute full-time income to Jeffrey Fish. Trial
testimony volume III p. 37. Before the trial court can impute income to Jeffrey, the Court must
find Jeffrey is not engaged in career or occupational training to establish basic job skills. Utah
Code Ann. § 78B-12-203(7)(d)(iii). Diane Fish has the burden of proof, under the statute, to
prove Jeffrey is not engaged in career or occupational training before the court can impute wages
to Jeffrey. The trial court made no findings of fact that Jeffrey was not engaged in career or
occupational training.
-7-

Ill
ESTABLISHING ALIMONY FAILING TO
CONSIDER THE PARTIES' HISTORICAL
INCOME AND STANDARD OF LIVING ISSUE
As a general rule, the trial court should look to the standard of living existing at the time
of separation in determining alimony. However, the Court shall consider all relevant facts and
equitable principles and may, in its discretion, base alimony on the standard of living that existed
at the time of trial. Utah Code Ann. § 30-3-5(8)(c). Diane Fish argues the trial court has
discretion to consider all material facts and equitable principles and may base alimony on the
standard of living that existed at the time of trial.
The trial court made no findings of fact or otherwise stated any reason why the court
should not follow the general rule and determine alimony based upon the standard of living that
existed at the time of separation. The trial court does not make any findings of fact or state any
equitable principles that it relied on to use the standard of living at the time of trial. The primary
purposes of alimony are to (1) get the parties as close as possible to the same standard of living
that existed during the marriage and (2) to equalize the standard of living of each party. In this
case, the trial court does not attempt to get the parties as close as possible to the same standard of
living that existed during the marriage.
These parties maintained a very modest standard of living during their marriage. Jeffrey
retired on August 1, 2000. Transcript volume I p. 96. Jeffrey's military retirement would have
been approximately $1,600 per month gross earnings during the marriage and at the time of
separation. Respondent's Exhibit 1. In 2001, Jeffrey earned $31,930; in 2002, he earned
$45,084; in 2003, $18,889; in 2004, $0; in 2005, $0; in 2006, $20,545; and in 2007, $25,710.
Petitioner's Exhibit 3, p. 3 and Respondent's Exhibit 32. In 2001, Diane Fish earned $ 16,321; in
-8-

2002, $17,529; in 2003, $19,160; in 2004, $25,852; in 2005, $27,060; in 2006, $26,185; and in
2007, $25,582. Petitioner's Exhibit 5 and 32.
What relevant facts and equitable principles exist in this case that mandate the standard of
living should be decided at the time of trial rather than at separation. The parties separated in
October, 2007 and Diane Fish filed for divorce on October 30, 2007. Record at p. OOOL Jeffrey
was unemployed at the time of separation in October, 2007. Trial transcript volume I, p. 195;
volume II p. 58. Diane Fish was gainfully employed at the dental office at separation.
Petitioner's Exhibit 32.
In Howell v. Howell, 806 P.2d 1209 (Utah App. 1991), because the husband's income
doubled as an airplane pilot between the time of separation in 1986 and the time of trial in 1988,
the Court of Appeals decided it was inequitable to establish the standard of living at the time of
separation. No such circumstance exists in the present case. At the time of separation, Jeffrey
Fish was unemployed, Trial transcript volume If p. 195; he started school in September, 2008 at
the Ogden-Weber ATC, Trial transcript volume I, p. 199; and was still attending school at the
time of trial, earning $671 per month vocational pay, Trial transcript volume I p. 198.
After Howell, Id., the Court of Appeals in Martinez v. Martinez, 818 P.2d 538 (Utah
1991), restated that usually the needs of the spouses are assessed in light of the standard of living
they had during the marriage. Id. at 542. Utah Code Annotated § 30-3-5(8)(c) states the general
rule is the standard of living existing at the time of separation should be used in determining
alimony. The trial court made no specific detailed findings of fact disclosing the steps by which
it reached its decision the standard of living should be assessed at the time of trial.
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On November 16, 2007 and December 26,2007, Diane Fish signed an Amended
Financial Declaration, Statement of Income, expenses, assets, and liabilities, stating her gross
wages were $2,600 per month and her net monthly income was $2,200. Record at 23-26; 31-34.
She lists her monthly living expenses at $3,217, which included clothing of $200, medical
premium of $303, incidentals at $300, and entertainment at $250. Record at 23-26; 31-34.
Diane Fish, at that time, was insured by Jeffrey Fish's medical plan with the military, Tricare
insurance, and she did not have any medical premium. Her other living expenses are also
inflated. As time has progressed, Diane Fish's reported income has decreased from the time of
separation to the time of trial and her expenses have increased. It was error by the trial court to
establish the standard of living at the time of trial.
Considering, at separation, Diane Fish's net monthly pay of $2,200 plus $633 for her
woodward share of the military retirement, her total monthly income is $2,833. It was error to
award her $800 per month based upon her needs of $3,000 per month. Findings of Fact 32.
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IV
IMPUTING $30,000 TO $40,000 ANNUAL INCOME
TO JEFFREY FISH AND FAILING TO SUPPORT IT WITH
SPECIFIC, DETAILED FINDINGS OF FACT ISSUE
The trial court, in Findings of Fact 26, found Jeffrey Fish was capable of working fulltime and imputed an income of $30,000 to $40,000 annually. However, the trial court does not
state what employment Jeffrey can obtain that will pay him that sum. The trial court does not
specifically find Jeffrey can work full-time as an aircraft mechanic. He has no experience as a
sales representative. He was terminated as a logistics specialist after approximately one-and-ahalf (1 VT) years at Karta Technologies in 2003 for unacceptable performance. Petitioner's
Exhibit 1, p. 4-5. The findings by the trial court are not sufficiently detailed to disclose the steps
by which the ultimate conclusion was reached. Hall v. Hall, 858 P.2d 1018, 1021 (Utah App.
1993). The trial court abuses its discretion when it fails to enter specific, detailed findings
supporting its financial determinations. Hall, Id.
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CONCLUSION AND RELIEF SOUGHT
Diane Fish is underemployed and full-time wages of $2,600 per month should have been
imputed to her. The trial court failed to establish the parties' standard of living at the time of
separation, which is the general rule. The trial court adopted a standard of living at the time of
trial which was not based upon relevant facts and equitable principles that mandated the standard
of living should be determined at the time of trial. The trial court's award of alimony permits
Diane Fish to maintain a standard of living far in excess to that standard enjoyed during the
marriage. As to Jeffrey Fish's employment, the trial court made no specific findings of fact
supportive of its imputation of $30,000 to $40,000 income per year to Jeffrey Fish. Diane Fish
failed to meet her burden of proof under Utah Code Ann. § 78B-12-203(7)(d)(iii) to prove Jeffrey
Fish was not engaged in career or occupational training before the court could impute full-time
wages to him. The trial court's award of $800 per month alimony to Diane Fish should be
reversed.

Respectfully submitted this 12th day of July 2010,
NEELEY&NEELEY

ROBERT L. NEELEY
7
Attorney for Respondent/Appellant
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CERTIFICATE OF SERVICE
In accordance with Utah Rules of Appellate Procedure 26(b), I hereby certify that on the
j O day of July, 2010 two (2) true and correct copies of the foregoing Reply Brief of the
Appellant were served by U.S. mail, postage prepaid, to Timothy W. Blackburn, attorney for
Petitioner /Appellee, at the following address:

Timothy W. Blackburn
VAN COTT, BAGLEY, CORNWALL & McCARTHY
Attorneys at Law
372 24th Street, Suite 400
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